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[Note: Portions of this conference has poor audio recording, e.g. background noise, hence
some words are indiscernible.]

Kay Guinane: Thank youldbr coming. For phone participants, welcome also. My
name is Kay Guinane. | am Director of Nonprofit Speech Rights of OMB Watch. The goal of
the panel today is to generate debate and discussion and ideas for improving the situation that
charities andeligious organizations find themselves in, which is that we do not really know
how to comply with the ban on partisan intervention in elections begéwses and is not
intervention is not clearly defined. Instead, the IRSdisaretionto apply itsopinion to the
facts and circumstances of each case.

We became concerned about this situation when the IRS stepped up and changed this
unfortunate process in the last two election cycles. We are also concerned about the increased
need for nofpartisanvoter engagement and vofaotection workon the part of nonprofit
organizations as to Help America Vote Act is implemented. Our election system needs the
support and help of our ngrartisan community but the uncertainties surrounding the rules can
make thaparticipation difficult.

In July last year, we published a report that laid out our concerns and expressed the
need for a bright linéest The copy is back there with the handouts. Now, it is time to explore
how fairly the rule could be achieved; wiza the pros and cons of having a clear rule? And
we want that discussion to kick off today with our panel of experts. We are very fortunate to
have a collection of speakers who are not only knowledgeable, but committed to the nonprofit
sector. Each peelist will make a short presentation and we will take one question from the
audience; then we move on the next panelist and so that we can make lots of time, open it for
discussion and followap afterwards. For participants on the phone, if you havestiqn or
comment, please emalil it tmdams@ombwatch.arg/Ve will ask the committee to read
guestions as time allows.

The scope of this panel is how to make the rule workable, not whether or not it is good
palicy to have a ban on partisan activity by charities and religious organizations. That is a
whole othettopic and a whole other panel, which in fawxt week the Hudson Institute is
having a debate on this issue on Augdsa8d you can get more infoation on their website.

Thank you, also, to the Baum&oundation for making this event possible. We greatly
appreciate it. The restrooms are out that door there and to the right. Coffee and juice is
available. Sorry, phone participants, that youncdrelp yourselves to that.

Without further delay, | will introduce our panel. Our first speaker is Marcus Owens of
the law firm Caplin and Drysdale. Mr. Oweiss former director of the Exempt Organizations


mailto:aadams@ombwatch.org

Division of thelRS and an expert on thex&mpt Organizations Law, working in areas of
advocacy, has represented several clients who have been caught in snares at the IRS
enforcement prograpand also works on issues regarding philanthropyitanwle insociety.

Marcus S. Owens: Thank you, XaGood morning. My role here this morning is to
take a few minutes and set the stage for the debate and, in particular, draw some contrast
between the rather precise rules that are applicable to charities and lobbying activity with
regard to the rulef charities and political campaign interventiddoth types of activities are
considered nowkharitable activities for 501(c)(3) organizatiphst they are subject to a
different ®t of definitions and standarddthoughthey are botlsubject to an exse tax.

So what | would like to do is start out by noting that the prohibition on political
campaign activity is absolute. The statutory rule set out in 1954 is clear in terms of what the
downside is that if there is political campaign interventjahe result is that the charity
involved has jeopardized its t&xempt status. Now, that statutory change, while it is widely
considered to have changed the state of charity law, at least, in the United States, in fact, has
antecedents in British Commaaw. If you look back at court decisions in thd' &&d early
20" century in the United Kingdom, you see efforts to create charitable trusts to benefit a
particular political party being turned down as charitable by the British courts. So thaink
commonlaw legal traditionwould support the statement inherent in the prohibition on political
campaign activity, that campaign intervention by itself is not a charitable activity.

Now, what is missing is the definitional piece. What is intervention?h&Ve a similar
restriction in the code different standard for transgressjdnt a similar statement that charity
should not engage in propaganda and other loh@isobyingactivity. In 1976, Congress
created an excise tax for lobbying activity thaplies to particular publicly supported charities
and they can elect to be covered by the excise tax. The excise tax carries with it a sliding scale
of permitted expenditures that will not be transgressing restrictions on the code. When that
statutory bange was passed, it took the IRS 10 yé¢a develop the first set oégulations.

They were released in 1986 and they took a position that is not dissimilar to the position that
the IRS is currently taking with regard to political campaign interventibat the activity is

bad, that any rule that permits a level of it should be very narrow and very conservatively
written.

The IRSproposed regulations in 1986 were met with considerable negative comment
from the sector. Over the course of the next teary, there was considerable debate back and
forth, including the formation of a special advisory panel called and chaired by Donald
Alexander, former IRS commissioner, to work through, with the IRS, a set of definitions that
would better capture what tisector felt Congress had in mind when it created the rules under
section 501(hjor lobbying. As a result of this unprecedented interaction between the sector
and the IRS- and by unprecedented, | mean, it had never happened in the Exempt
Organizations @ntext; italso does not happen in normal legislativecess either; it was not a
formalized Administrative Procedures Act hearing. It was a true advisory committee
interaction,unlike thecurrentadvisorycommitteejit was in essence, an independent
committee advising the IRS, not a committee taking direction from the IRS.

Out of that came proposed regulations in 1988 that set out bright line definitions,
variety of standards, and instructions and examples that | think the private sector has found
very beneficial as it runs its way between its need and its duty to inform the development of



public policy and its need to abide by the limitations on lobbying activity in the code. In
contrast to that, in 1987, before the 1988 regulations had been issioed,the lobbying

process had come to an end, congress pass@ddiscernible]Reconciliation Act in 1987 and
included an excise tax under section 4955 on political campaign intervention by charities. The
IRS followed the samplaybookif you will, that it followed in 1986 and issued very

conservative, relatively uninformative regulations interpreting section 4955.

In contrast to the reaction to the 1986 lobbying regulations, the charitable sector did not
rise up and push back and demand better frdesthe IRS. No one like Donald Alexander
pulled together a group to advice the IRS on what could be a better set of rules or standards.
Both the 1988 regulans on lobbying and the 1987, 198882%intage regulations under
section 4955 were finalizeathd now are in place.

So we have, in essence, two approaches to setting out definitions and boundaries for
charities; one that is very usable and very clear for lobbying activity and one that is the exact
opposite for political campaign intervention.eWave the IRS basically letting the lobbying
rules be selenforcing. The IR®iasnotfelt compelled to mourgignificant audit projects
looking at the restrictions on lobbying activity by charities.

In contrast, the IRS has been struggling with enasrissues of compliance on the
political campaign intervention front. They have issued within the year white papers and
general plaifanguage descriptions of the rules on political campaign intervention and then,
mostrecently, a revenue ruling that setg 21 situations. None of those will move the state of
the law forwardbut clearly showed the IRS struggling withatsforcementampaign.

Because of its restricted resources and its philosophy of delegating dexaiong as
low as possible, the IRaudit program has tended to expand its review, particularly of churches
in the last two audit cycles. The delegation order to begin a church examination, particularly
their political campaign activity, has been pushed down below the level of the DiGssteral
of Examination, none of which is sanctioned under section 7611 of the regulations. But it
clearly suggests a widespread IRS desire to deal with political campaign intervention;-a finger
in-the-dike mentality, not a systematic approach to thdlera seeking a solution.

The IRS audit activities have run into some resistance. They seem to have developed a
pattern of issuing nehange advisory letters. Three organizations, | understand, have lost their
tax-exempt status. A number have refuseddmply with IRS audits. One of those of the
NAACP was closed without change; that 1is the
administrative summons against the organization on behalf of the IRS. A second case
involving All Saints Episcopal Chulhcin Pasadena, California remains in limbo waiting for the
Department of Justice to take action. Recently, in a church examination, there was initiated at a
low level pursuant to IRS delegation ordermy firm sawthe writ of mandamus in federal
district court here in Washington ordering the IRS to follow section 7611 anctim@avequiry
approved at a higlevel. Before the case could come to trial amtkedcould be briefed, the
IRS issued a confession of procedural error in the case ndtdanow where that matter stands,

a case | expect it to be dismissed soon.

But the-- viewing that the political campaign intervention issue has pushed the IRS
beyond the limits of its own internal procedures, it started to make significant errors in tax
administration and it has not been able to deal with the problem. So I think it is time for some



new solutions to be proposed and perhaps for a more open and constructive dialogue to occur
with the charitable sector on this important issue. So with thatl relinquish the
microphone.

Kay Guinane: Anybody have a question for
Colvin, attorney of Silk, Adler & Colvin in San Francisco and he has been active in
representingnonprofit organizations and working on adegyrelated issues arekempt
organizations committee tiie American Bar Association and is a brave soul who has taken
stab at crafting a clear lathiat we all might all follow. So he will share with us his thoughts
about the feasibility of having salarity in there.

Greg Colvin: Thank you, Kay. Thanks very much for the invitation. | think the first
comment | wanted to make about this area of enforcement with political activities of nonprofit,
tax-exempt organizations is that we seem to faaekinds of problems. One, which we are
not going to talk about today but which runs through the field, is to identify the capacity of
various vehicles to conduct political activity undederal law. The most favoreehicle is the
federal political comrttee that can accept only identifidanited contributions but it can do
anything it wants to try to influence the outcome of federal elections.

| think many of you are familiar with some of the other vehicles that can do some
electioneering activity, ilading sacalled qualified nonprofit corporations under FEC law that
come under the Massachusetts Hghtife case, 527 organizations, indepgent political
entities, 501(q) 4 }- allsunder the same standard what we think from the IRS in terms of
defining what political activity might cause them to keep or lose their tax exempt status. And
of course, corporations and unions are barred by election law from trying to influence federal
elections. But individuals, either spending on their own eleararying to influence the
election of others, can appear to spend without limit from their own account. So we have this
whole question of what kind of vehicle is on the table to decide whether it should or should not
participate in election activityard whether it might facpenaltiesd tax penalties or others
for doing so or going beyond the limits.

The discussion today is about how you draw the line between what is and is not political
for these various kinds of vehicles. We have framed it in terms 50)L¢cl{&nizations which
are prohibited from political intervention. But the same-tinewing question comes up with
(c)(4)o6s that must | imit their political i nt e
and, also, what the definition of 527 @ brganizations that have that status by virtue of
devoting all or almost all of their activity to politics.

So when we look at the question of speech itself, there is one rule which has eeme to
Il i ke wit h -mdkiagpredess @l that isd define the speech of soliciting money
from others to implement federal elections as causing an organization to follow into FEC
political committee status. So there we have one at least brightdinset by the IRS so far,
or adopted or confirmed bh¢ IRS but at least set by the Federal Election Commission that
ifé No matter what activity you intend to engage in, if somehow you are telling donors that
with their contributions you will try to get someone elected or defeated in the next federal
eledion, that crosses the line.

When we are talking about the ruteaking options, whether they are set by the IRS or
by Congress, whether the IRS in doing so would use a regulatory process or issue guidance in



the form of revenue rulings or even informatt sheets, it is interesting to look at the range of
possible ways of going about thdnMa r ¢ 0 s , heendictedtlsat at the enflone side

the scale, we have the fa@sd circumstances approach, which really gives no guidance as to
how the activity might be judged, and on the other end of the scale, bright line tests which tell
you precisely what falls on the good or the bad side of the line. Actually, we have more than
one big factsandcircumstances test that applies to politicahaties of charities. Not only do

we have the question, did they or did they not interveiaa @lection; we also have the

guestion, did they engage in any substantial improper private benefit to a partisan entity.

This is how the American Campaigrt@ddemy case was decided some years back, not
on the basis that the campaign academy, which is a Republicaad campaign training
school, which claimed to be educational, and therefore, 501(c)(3). The judgment of the service
in the court was not thatfitad intervened in any campaign but that it was set up so as to favor
private partisan interests antherefore violated this standard which Mark has described as
somewhat like the Potter Stewaktknow-it-when|-seeito pornography standard.

So on the otér end of this scale, we have bright line tests such as the test under these
very fine lobbying regulations for grassroots lobbying, which has a-garedestif it refers to
and reflects a view on a legislative proposal, and there is a call to actontact your
representative or other government officibht crosses the line. It is not necessarily a straight
line; it is sort of a curved line because it includes exceptions for mass media communications
and other exceptions for advanaetivities which have some other substantial purposarer
paid for six months or more before the grassroots lobbying occurs. So these are terrific bright
lines; they are very specific. They have certain specific requirements of what you have to say
or not say in tire periods that apply to when the payment or when the speech occurs.

In between these two polar opposites, there are other approaches that the IRS has used
and, for that matter, the FEC as well. One is to apply specific forms of analysis to certain fact
patternslike debates or candidate questionnaires or voter guides or mailing lists or websites.
So when you go through the most recent Revenue Ruling2D8vhich, frankly, is a great
advance in IRS rule making. We have not had any serious mevdes in this area since the
1980s and here we have about two dozen examples now of different kinds of conduct that are
described through little illustrations, little parables of good and bad cqndatseem to tell us
something about how the IRS would loat those specific fact patternSo that is certainly
more useful than nothing, but it is still not a bright line; it is still not a test that tells you which
side of the line you might fall on.

About 10 or 11 years ago, Miriam Galston and |, who eldbihe ABA sukbcommittee
of the Exempt Organizations Committee avttb focuses on political and lobbying activity,
suggested a general definition. It is not necessarily a bright line but, at least, a sort of approach.
And to paraphrase what that proposal wees suggested that the intervention standard be
interpreted to mean any activity which tends to promote or disparage the prospects for someone
to be elected to office and, from a reasonabl
nonpartisan charitable papse. That general definition met with deafening silerit it is
still there as a proposasto how to look at théntervention standard

There are other approaches such as the methodology test in a Rev. P@evtdéh is
not about politics, sgxifically, but rather about whether educational speech would consist of
inflammatory statements that are maaiat to leave the reader or the listener through a learning



processbut to try to inflame passions and cause them to take action in some wayashadt

truly educational. That kind of methodology test helps. It allows you to look at something you
are writing-- a speechhatis being prepared and ask yourself a few questions about whether its
content is sufficiently factual or open to presenting migtéhat is not just conclusoriput goes
through a process of logically leading the listener from one point to the next.

| think that the approach that the IRS seems to be most taken with in the most recent
revenue ruling is what | wouldadl a multifactor analysis. The first time that they have done
this recently was in the Revenue Ruling 2@)4vhich dealt with issue advocacy and issue
advertisements, actwually, not by 501(c)(3) or
and( 6) 6s that may have 527 tax problems for th
Those multifactor analyses looked at an advertisement to determine how close in proximity it
was toan actual legislative vote on something, what the content of therasiment might say
about the individual who is being lobbied. Another factor is that, frankly, line @mood
side andabad side anevhen youre writing a legal opinion for a client, | guess, you kind of
factor this and you try to get as many goog®as you can and have as many few bad ones in
the situation you are evaluating.

That multifactor analysis was brought forward and changed slightly in the2007
revenue ruling that recently came out. They applied the multifactor analysis to candidate
appearances and some other situations, as well, where in the earlier fact sheet they had said that
charity must ensure that during the candidate appearance, there is no solicitation for money, et
cetera. And they actually edited that to say that these faetors to be considered, which
indicates the IR$ atleastmy estimation isit is moving away from bright lines and more
towar d, AWel | , t hedfactora and weghave td weigte citcuonstancea nd b a
in each case. And | do haveday, actually, the factandcircumstances test does not always
work to the disadvantage of the charitable organization. In many cases, the IRS uses this to
look for more mitigating factors that might result in agi@nge letter or an acceptance; then,
in this case, the organization did not cross the line. So does not always work against you;
sometimes it works in your favor.

Nevertheless, | think we would like to have a safe harbor. We would like to have a way
to tell our clients while there are magsey areas, there are things that could get you in trouble
when you start talking about public officials. When you start talking about public policy issues
in church,or in your newsletterp on your website or in advertisements, there has to be a
certain ara that is so safe that we feel you can proceed without having to be concerned if the
IRS is going to levy a 4955 excise tax or revoke youeteempt status.

About a yearanda-half ago, | took a stab at such a safe hartibere is a copy of it in
thetable out there and | basically- just from my experience at looking at how many different
kinds of questions they got from clients, | found that they tended to fall in two categories. One
was the one about whether they can really criticize publicialf during an election process
when that person is running for election. Somehow, criticism is more popular than praise but
sometimes they would like to say positive things about candidates and, still, the same question
arises. And what | have beernvaing is that and | think that there is some justification for
this advice and some of the discussio@ (RS gave back in PQ in its handbook foauditors
Itist hat you can certainly comment about public
as in the commentary, you are not also making a reference to the upcoming election or the



voting process. | believe that this safe harbor area of commentary ought to be safe even if you
are not referring to any particular upcoming legislative vote or anything thatrgaasking that
public official to do. It should always be, at least in my view, a free speech entitlement to
criticize or praise public officials.

Now there is the question of timing. If the organization has not done so in the past and
chooses to donly on a Sunday before the election, you might say that that might or might not
be okay. But perhaps it should not be in a safe harbor because if you are going to define a safe
harbor, you want to use some precise standards to indicate how that drelens So for
instance, | suggest here that that kind of criticism or praise would fall on a safe harbor as long
as it is more than 60 days before an election, which is taking the electioneering
communications standard that became final reform andrigppiand using it in different
ways. Instead of saying that is a blackout period when you cannot make a commentary, we
might say with a safe harbor, that anything before 60 days is safe, assuming it meets the other
criteria. But after 60 days, we do rigtow; it is in a grey area.

The other symmetrical piece of the safe harbor would be to indicate that an organization
can make comments about issues and about the upcoming election and about the importance of
voting so long as it does not refer specificéo candidates or parties. Now, it is possible to
have nonpartisan speech that urtgs references to candidategparties if it is everhanded
and unbiased, but that is an area in which judgments can be made. My suggestion is that a safe
harbor be pplied to commentary about issues in elections that does not refer to candidates and
parties, but does refer to the importance of the environment, the importdadeafation, the
i mportance of a womanos r-amgheraswhere ippgets kindafy , t h e
borderline- the composition of the Supreme Court in the next eight years.

There should be an area where the nonprofit sector and the IRS could see eye to eye on
what might be safe. | think it is worth putting something outehersee whether it would fly,
trying to determine- ard this is how it gets evaluatédcan you do something abusiwéthin
the safe harbor? If you can, then the IRS will be very reluctant to accept such a proposal.

In any case, just tmake a final comment on this, some people who practice in this area
believe that best approach is to let sleeping dogs lie. | have been practicing for more than 28
years in this area without a clear standard. My clients have been able to do pretiywell a
may retire before there is a safe harbor. Nevertheless, we are increasingly, with every election
period, passing the point beyond which it feels tolerable to have no safe standard, particularly
because not only do my clients in many cases want tcis&eheir free speech rights; they get
very upset when their opposition seems to be, as they view it, violating the rules. We have seen
an increase in watchdog groups who are turning in their opponents, turning in their adversaries
to the IRS in the badf that the standard has been violated.

Well, how are they going to be able to frame such a complaint if we do not have a
standard to use? They may come to us; they r
this line? We are playing it safe. \lee engaging in free speech but we are not trying to
intervene in the elections. What can we do about these other people who are active in our issue
area and they are causing us to, basically, lose in the big battles of public policy issues because
theyar e going across a |line that is not very cl
maybe the sleeping dogs have to be roused.



Kay Guinane: Thank you very much. Any questions for Greg?

Female Voice: You are suggestimgaudible] conference. Great was going to ask
you about the recent Supreme Court case in &isia, the Right to Life casehich was a
federal election law case which is now directly [indiscerniblejit tBere were some interesting
findingsin that @se-- things like in the area of First Amendment; First Amendment rights are
impinged. Factand circumstances is not a good thing because we want to try to find another
-- where there is specific where there is- to go either wayn a decisiorior free speech. Do
you think that might provide an opening to establish a dialogue with the IRS at this point?
Something a little different, a wedge to go in and out of this again?

Greg Colvin: Well, that is a very provocative question and | think tisexo very
interesting parts to that. One is | think | recall that the key statement that Robdegsn his
opinion was that a communication might fall within this prohibition only if it is susceptible
with no reasonable interpretation athiean its appeal to vote for or against a specific
candidate. As time goes on, the community of enforcers and the community of people who
work in this area may |l ook at such things as
record in the monthddore the election as having no other reasonable interpretation, except to
try to get that candidate defeated. | do not know if that is what Roberts intended but we
certainly are in an area where we are trying to reasonably name activity as political when
seems to have no other reasonable interpretation.

The other thing that has to be taken account of in sl Beth or others may speak
about it- is the fact that there is a different constitutional basis for the 501(c)(3) prohibition
than there igor the criminal and other civil penalty elements & #EC law. And in
R e h n g opin®n irtkeReagan v. Taxation without Representatoa s e back i n t he
there was the view taken that the 501(c)(3) charitable status amounts subgiby and it is
out oflegislative grace in which Congress has decided to provide this class of a million
501(c)(3) organizations with teexempt status and the ability to receive tax deductible
contributions But, in return for giving that benefiCongressan impose restrictions on that
subsidy. And one restriction is no intervention in political life emay define that more
broadly than would be the case with a specific election law that applies to organizations, not
because they are subsidized or ndissdized but because they have a different legislative goal,
which is to control corruption. So that is going to be an interesting question, whether the tax
subsidy theory survives and whether a case might be brought again to test whether the Supreme
Cout in the future has the same view of-exempt status, that it might have a campaign
financereform

Kay Guinane: This is such an interesting question. We will let all our panelists respond
to it before we-

Karl Sandstrom: Actually, | was going address that question, g thold off.
Kay Guinane:Okay.

MarcusOwe n s : Yeah, I was going to have one
distinction between civil and criminal is so clear because when a publicly supported -eharity
not a church, of course, but a publicly supported charity file$@rsn 990 and, on the form,
indicates it is not engaged in political campaign intervention, it does so under penalties of

perjury.



Kay Guinane: Our next speaker is Beth KingsI&eis another expert in nefor-
profit laws, representing many organizations both in 501(c)(3) category but also support for
52706s and organizations and affiliations that
different roles She is going to talk ore about the ideas of safe harband bright lines

Beth Kingsley: | want talk a little about some of the problems, and | could go on for
hour s. But 1061 I handl e j ust -andcircemstapcesitestt s o n
and why in somef the waysn which itis not workable. | will admit upfront that | have some
reservations about the idea of a safidbbe-- or rather of the uppéaright line, the difficulty of
capturing everything that might be abusive in terma ofiarity attempting to influence the
political process while also allowing all of the really good issue advocacy and voter
engagement activity that we think these organizations should be engaged in. That does not
mean | do not think it is worth trying dncertainly, if we could get to some safe harba@ny
more guidance, anything that eliminates some of the uncertainty we are facetiwotlid
certainly be welcome.

But let me turn to you the faetsdcircumstances test. One of the frustrations ith
that we know it is factandcircumstances test but we do not know under all the facts and
circumstances, have you done what ? AHave you
and that is not really a very helpful definition; it just repeat®ething we are attempting to
define.

As a result of that uncertainty, a lot of the time when we are advising clients, we are
doing a risk analysis. We are talking to them about the fact that there is no precedential
guidance that gives them a cleasarrandthat it is quite possible the IRS would not approve
of the course of action they are proposing, although we do not know. On the oither ha
sometimes | will say that you have the resources, the time and the energy to fight them on
this and to opposan audit and fight on it and go to court if need be, you have a really good
chance of winning because | actually think your legal arguments are betténdkatinat
might beput forward against you Thismeans the organization istime position of deciding
whether they want to be the test case-asutprise, surprisemost of my clients are not really
interested in that. We see them stepping back and not doing things that I think are quite
defensible or should be permitted; arttlihk that is an unfortunate result, to say the least.

Let me highlight a couple of practical things that | have seen coming up, particularly
this is a very interesting election cycle. We have seen the presidential race start extremely early
and we lave primary races that are hotly contested on both sides with a huge number of viable
candidates and a lot of debate and focus and attention being paid to that rearesééeg
people talkabout issues in the context of that as they compete within thanyriaces. They
are often talking about policy issues that are of ongoing and deep concern to charitable
organizations.

So what do you do when the leading presidential contender announces from their
campaign office a major initiative on some policy fuadd it is your policy? And you might
quickly say-- it is not exactly what you would say; you have some criticisms of it and you want
to analyze it and the press is all over it and they may even be calling you. Can you weigh in?
Can you analyze thisogition? Can you speak out about it? Can you use that as a platform to
put your position forward?



| think the answer is it can be risky. You should, at least, be able to respond to that
press call and expound your position, but there is a range oingspthat will lead from that,
t he AYes, [ took the call o and | sai d, nwel |,
the way through the more obvious things that are cleadyleast, under the standards
articulated in the recent revenuwle and other guidance, that would be considered campaign
intervention.

So if 1'dm buying TV time to criticize a cé
articulating that as a candidate, | would probably cross the line. But can you put in @Websit
Can you have an ongoing discussion on your website of important, significant public
developmentthat nc | udes ¢ a nidnsoh gouresgus? @Gan you icclude #hat in
your analysis? There are some risks there, partly becauseexishiag guidance. The act of
comparing your position on an issue to that of a candidate is one of the hallmarks of campaign
intervention in many instances. So it raises awigk a lot of uncertainty there.

Some of the other frustrations | have atljulaave to do with the ways we do have
guidance and the what | think | see isheundue rigidity of some of it. One example is that in
voter education activities, the IRS has focused on the question of whether you address a broad

range of issuesoram r ow r ange of | ssues. Putting asid
sure how many issues you need to be breadd | get asked that question a lot. Is five
enough? | 6m really not sure.

Putting that aside, in mgxamination, | tink this can be an unduly broad line iaths
an absolute requiremer@ertainly, in a voter guide focusing on two or three issues or even just
one can be a way of signaling support for a candidate or opposition to a candidate. But what
about a debafe We are seeing dozens of primary debates going on this year. Is there not a
place for one that focuses on the environment or on national security? That might be
considered a narrow range of issuag it can add meaningfully to the debate and senadid v
voter education function and not serve as a ¢
preferences; for those reasons, | think it should be permitted. | find the absolute statement that
voter education activities they always come back to this broage of issues when we are
talking abait educating voters as voterglo not like

And finally, the Internet. It has been, | think, 13 yearsespeople really started to use
the Internetsince the web became really widely used and accessibke gdidance is trickling
out and finally, in 20041 we have something presidential about how they are going t@atreat
link from website to another. It is possible that in another decade, they will talk to us about
blogs and hostip our social networking sites and all the things that we are actually dealing
with right now. But the rule that theylet me back off for now; it is not quite a rule. The
situations are fairly cleagut lines. They are helpful that we have some peesidl guidance
but the actual examples do not embody the unc

But the factors- there is a discussion about links and the IRS says that you are
responsible for what is at the end of what you link to. You may notlbed@bontrol it but you
control the fact that you maintain a link. You would do well to review the sites you linked to
and decide and see if there is intervention at the end of that link. | think that is a bad approach.
Now, they do allow you, for inahce, to link to all of the websites of candidates in a race as
part of an online voter guide that meets the other standards. So they are not just saying that we
think you adopt whatever is at the end of any link on your site; it can be part of valid vote

1C



education. But what if | am an environmental group working on a small local-istesning

up the localwaterwayand | 6 m wor king together on that is
organizations and other (c)(3)s, (c)(4)s, who care about the enviran#wedt just want to

keep links to them as our allies who are also working on this, ibsaause | think that is useful

to people who visit my website.

Well, if some of those are (c)(4)s and if months after | established that link, they have
on their hanepage mentioned some endorsemenistadve nor(c)(3) or (4) activity
presumably consistent with the applide carmpaign finance law. Am | nowesponsike for the
fact that | have linked to that site that contains their political matenahenl! did it for a valid
reason to begin with, | do not think | should be. 1 think that if you are maintaining that as
useful resource, it would be a mistake to tell me that | have to go back and check all those links
because that is just not realistic.

So,l guess, that in some ways highlights some of the reservations | lidke.IRS
does respond in putting forward any sort of safe harbor, any sort of bright line guidance, we are
going to need to be vigilant. We are going to need to push them madetpadsitions that are
too restrictive and to really think through some of the subtleties and the realities of what people
will have to deal with and what is appropriate, what is not appropriate and not just to draw a
line that safely keeps charities frantervening in campaign$ut restricts their speech rights
and restricts their ability to pursue their charitable mission in appropriate ways.

Kay Guinane: Any questions for Beth?

Female Voice: HiBeth. | have a question that kind of relates back tangetnet
issues. And that is a lot of groups, including mine, take advantage of some of thesmaliine
management servetisat allow you to target messages to decision makegsess it makes me

a little nervous because there is oftees-- yourexs e nat or from Cal i fornia
to put this new |l egislation out there to sell
immediately mobilize our doms and they send emails ther electedo f f i ci al s, sayi ng
shoot this down. We do not have to agree wit
we are not charging candidate but we aresayiiigr hi s i s a r.bdicul ous pr

Beth Kingsley: Yeah, what | would say is thia¢ analysis is going to be the same as if
you did that log, that advocacy, in any other medium, whether it was direct mail or however
you communicate with the people you are mobilizing. My immediate reaction is that one of the
key factors that the IRSems to use to distinguish legitimate issue advocacy from campaign
intervention is whether you are responding to something outside of your control, and the
timing. So duringhe legislative proposal put forward they are responding to versase just
taking advantage of this issue to slam a candidate¢hink the fact that youw or even having
to ask that question illustrates why a nebulous fantscircumstances test is probably

Female Voice:What do you meahy the sense of timingThis is a national- this
happened several years ago and this person was running for office in our state and they lost the
election. Nothing happeredto us as a result of thés[indiscerniblég.

Kay Guinane: We will hear from our last panelist and then spend the rest of our time
for our questions and comments. So | would like to introduce Karl Sandstrom of law firm
Perkins Coie. Karl is a former commissioner on the Federal Election Commiglsio
specializing in law of tasexempt organizations. He is going to address how some of the
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factors in the Wisconsin Right to Life case and other things that affect this issue. He was one
of the principal authors @&fn amicudirief on behdlof charities that was filed in the Wisconsin
Right to Life case not once, but twice.

Karl Sandstrom:When youre last on a panel, ends to remind you of what Mo Udall
once said: AEverything has bwiktrytosaewidthat but not
First, | wanted to commend OMB Watch for having this forum. | did have the distinct pleasure
my colleague at Perkins Coid.o file an amicus brief foOMB Watchand a number afther
public charities in bothWRTL one and two. And what | wanted to talk about this morning was
what | esson should the I RS take fromlearinat ; nc
anything from both case®ut if they sat back and thought about it | wotldhis is what |
think they should learn.

First, |l et 6s determine what is the probl en
itself with the Center for Disease Control. And the disease they are trying to eradicate is
political intervention and in the case of (C)(4)sl\Wwhit political intervention. But the
problem is the Supreme Court has essentially
in your alertto commissions, which I call Revenue Ruling 28017 actually are a sign of
healthy tissue. Aings that no& sign ofdisease, but something that we actually should be
promoting- issue discussion. But the IRS are looking at those very symptoms as the ones that
we should be advising people are the signs of unhealthy tissues, things atidsattiiat
people should not be engaged in. And what do | mean essentially by that?

The IRS is essentially, as everyone has saglapplying a factandcircumstances
test. Now, | have always been confused: Are the circumstances not facts? Are the
circumstances merely who occupies the positions of the IRS in enforcing the law? And so what
we are saying then of faetsdcircumstances test, are we essentially saying that it depends on
the facts? Okay, it depends on the facts. If every area oh&w practice- whether my
client violated a law or not, depends on the facts. So, what facts are we looking to? And what
do those facts establish?

So, when we look at political intervention, is it something that we are looking at the
actualeffeds of the communication on the elected? Or are we looking at the intent, whether it
is subjective or, as the IRS sometimes suggests, some sort of objective manifestation of intent.
Now, in Wisconsin Right to Life, thRobertsopinion essentially saysoth of those are
improper when it comes to looking at political speech. But you look at the intention and
concentrate on whaachperso® s i nt e nt ieans that iitheee ateva diffarént m
speakers; it could be treated differently based on what this deterrhiherfacts said they
intended to do.

And Robert says, AThat will be a bizarre c
return on the particular factbat pertain to yoand what your objective intention is. We
expectthefactst hen t he Ifoyau measuredbyawhat the difect is; you are then
susceptible to what the audi elbeforehandavhattheu de s . 0
effect was butwhat the audience deems the effect is. They say that it is an inappropriate
standard.

So, how does thaome to apply with respect to the IRS? Now, the IRS statel
earlier, AWe are actually seeking to achieve
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revenue. 0 But when y-going dfter a reachémow what reseaue u al a c
is that protecting? You know, if something or someone gets updsaayInass service
whatrevenue i$eng protected by paying close attemtito what that person is sayihg

No, I think what the IRS says is not realythat despite this action, taxation wotht
representation, we are talking about tax subsidy. The IRS has not demonstrated that it is really
concerned about tax subsidies. It is concerned about this disease of political activity and that
they have to car e f or combate suffer floddhis dispaSes Amlthate | s e,
would be bad because they will infect others imgcontagious. People actually will be
discussing issues that are important in the election. And so, we have come up with standards to
say ifthe issues are important in an election, do not discuss it. Okay?

But what we want thatis not subject to manipulation? Let me give you in the real

world how easy it i s to manafripndobfaineeis a st andar ¢
conservatie candidate for Congress. Who would | like maybe in 2004 to be on the battle?
What would | like to beliscusedon thecampaign | et 6 s say, on gay marr

constitutional amendment on gay marriage. So, why do | have a friendly colieagues
already been elected introduce a bill on that issue? So, now | am free to discuss that issue
and that issue, | guess, would be precludbedause now it is aasue. So, | can take issues off
the table or put them on the table; it depemalsvhat the political agenda is.

So, the standard actually makes no sense to say whethlém out there, | want
something to be anissue. lcah et 6 s say stem cells research,
can bring it up even thoughregardlss of whether it is likely to become an issue or not. To
actually, look at something whether it is an issue in the camjmguch an arbitrary and
manipuable standard. So then you have to say, again, what is the IRS seeking to achieve and
would this ©urt countenance that objective? I'm going to sugg&¥istonsin Right to Life
was a(c)(3), was running precisely the same act and with an insubstantial amount of their
activity, this court would not permit the IRS either to impose an excise taxaker¢veir
status because they ran those ads.

And then Iwill suggesttha when it c o ateusning asgsu¢ch@gthagam 6 s, t h
be your principal activity. And | would come to that conclusion in part because of what the
court said intaxationwithut r epr esent ati on. It did preclu
from engaging in certain lobbyirggtivities. But they turned around and saidand this is
whatBlackmaris concurrence saidyou cannot impinge then if thatthe (C)(4) avenue the
use of (C)(4)s (C)(3) to unlimited lobbying and issue advocacy.

If this court has concluded that these ads are issue advocacy and are not political, it is
hard for me to identify the basis by which the IRS can conclude they cannot be your principal
adivity. And that this effort and the costs associated with trying to put things into various
buckets and then to put those buckets on a scale to see does it tilt too much or they are in
balance or make sure our other activity outweighs, which is a coestaurt.

| personally gastion whether it isrequired, but the problers preciselyas it hasbeen
identified. Most clients are timid. So the law may be different from the bold and for the timid.
If you actually believe strongly like some of the client$imdiscernible] who brought the
WRTL case-- do they have a right to do this? You will see them engage next year, very
actively, in political activity.
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For those who are fearful that they will lose their statuemember whathis is,going
back to ny medical analogy here. It is what they force yoinfer -- they see these symptoms,
the IRS and they are going to come what the person may do. They are going to impose an
examination on you. Examinations are costly enoaghered by insurance. If you ever first
confront, fAHow much is this going to cost meF*%
AYeaoh and if they find a sufficient number of
surgery. And a lot of peoptiie when the IRS imposes surgery for political activity because in
cutting out this tumor, they tend to cut out vital organs. Andwb@t your choice&ow, patient
how do you avoid the activi®yBecause | have avoided all the costs imddseough
examination and | avoid potential death that would result from the surgetR&would then
- do you sayyou can going to court and themhat if my client askéiow much will that cost.

And you pointoutthatsudhi t i gat i on runs into usually six
does that mean | have to pay cut? Does that mean | have to be cut out of the program? Does
t hat mean what we wanted to do this year, we

So what the IRS depends on is cowinggde into submission. Nowhy do we not
take this advice Why do they not takéhis?I think I'm not optimistic [indiscernible] change.
If many do not have kind of a prayer investetlworked withthe IRSagency. People who
have for years consider it their mi-slsmnan to
going to abandon that easily. When they can easily accomplish their objective by continuing to
run base standards and relying on peoplertikself, advising people that there is substantial
risk to doing this; that they will accomplish what they believe is the legitimate objective and it
has nothing to do with the objective identifying tax cessatitinout representatior into
assuring that these activities are not subsidized. It is totally removed from that purpose.

Now, | --Ogbing baxlaty the (C)(3)ridiscernible] substantial debt would
contendthat more for the IRS, that the IRS today will still $engliscernible] precisely like that
done by the WRTL, if done by a (C)(3), [indiscernible] intervention and would be a basis for
revokingtheir status even if it is insubstantial.

Kay Guinane: Questions for Karl?

Female Voice:[Indiscernibl¢ Do you think there shdd be bright standards between
(c)(4)s and (c)(3and other types of organizatiéhs

Marcus s. Owens: | 6 m s or r yinctionlbetviednithe k 1t r
standardshatapply (c)(4)s and (c)(3)s. After WRTL, | do not see that you can limit this sort
of issue advocacy by IR@-characterizingts political intervaation by (c)(4), that the court has
said this is issue advocacy and not political intervention. | do not see how the IRS could be
successful in the long run by maintaining, despite the court precluding this issue advocacy, we
mayre-characterizét as poltical intervention.

Beth Kingsley: | think that there is a particular constitutional pressure to draw the
bright line between- for (c)(4)s and 527s because they were not talking about a significant tax
subsidy in the form of deductible contributions.e\&e just talking about engaging in policy
advocacy and needing to know which box do | fit into for tax purposes. What are my tax
compliance obligations? And the failure to draw that distinction clearly is a real problem, and |
think that is what you- I'm more optimistic that you will get favorable court rulings pushing
on the vagueness thethan necessarily with (c)(3)s. But the IRS has told udlitasame
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standard. They udbe same test to make that distinction. So, | think that the cdimstal
purpose for (c)(4)06s and 52706s | think is anc
carefully articulating whapot different activities fall into.

Greg Colvin: | think there are going to be some changes in practice and inffatus t
relate to these different tax vehicles. The 527s were fairly discredited in the 2004 elections and
the analysis that has bedoneafterwards. It is not to say that they are going to disappear; in
fact, | think certainly in situations where they danfunded without asking people for money
to influence elections would just fund them with money where there is no questions asked. |
think we are going to see 527s still survive.

But we tend to really view that there should be more activity that wecsesring in
(c)(4)o6s, and I think to sometokifgtasensingeitt he dec
was a (c)(4), will promote that. | interpret the tax rules a little differently than Karl; I think that
the IRS would not have a problem withngéne grassroots lobbying that was directed toward a
current issue, which the filibusteelated lobbying of Feingold was seriously a pending issue at
that time and by the standards the IRS has put out for what issue advocacy is not intervention, |
think they would probably be okay with that.

But | think one of the reasons we are going to see more activity in (c)(4)s is that they
can, either through the qualified rprofit, the MCFO exception or even without it, engage in
a great deal of speech activityhieh would not be subject to FEC enforcement, which then
leads to the question how much of it can you do in the (cé)h and I, two years ago,
worked on another white paper fallon somewhat deaf ears so.f&ut we did it for the
purpose of preparg for that day when (c)(4)s woul@ééome hot property. And whadt i
suggested is that there ought to be a bright
this partisanactivity - again, assuming we know how to define thateless than 40 percent of
your total annual expenditures, then the IRS

The area of activity for (c)(3)6s, Il t hi nk
Gatesand Rhode$oundatiors arebothdoing with educational reform of saying,We wa n't
candidates to pay attention to our issues, and we are going to spend a great deal of money to

inject their i ssuWewillisoptstortaf &sking héneta endoseourr ul e s . C
agenda because we know from a certain IRS revenue ruligg@6De i r dr e 6 s IS sm
she might have had a hand inthat hat you cannot as§Kk; it is a n
But nevertheless, you can promote your agenda
hope the candidates will take accouhtoi t i n t heir programs. 0

Marcus Owens: | guess the thing that | wonder about is the usefulness of the tax
Ssubsidy distinction because Section 5an76s do
exemption from the gift tax. Now, it really only dgs to wealthy individuals, but they are
often the ones who are most attracted to Sect
apply to (c)(4) 06s. So, l " m just not sure hov
down and then think about iCertainly, there is no contribution deduction, but that gift tax
exemption is perhaps more significant to large donors.

Kay Guinane: Question over here.

GaryBass I'm Gary Bass with OMB Vtch. | guess, ffall in the camphatbelieves
(c)(3)s shold play a critical role in strengthening our democracy, whether it be through
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nonpartisan vote or activity or direct lobbying or indirect lobbying. And in fact, | think, we
have a challenge, which is thkill you referred to that is quite sidicant where maybe it is
because of the facts and circumstances, or maybe it is because of the ambiguities that you
[indiscernible]. Whatever it is, you clearly do not havedharitablecommunity very

engaged.

And so, | guess my question is a tpart question. You guys are the legal scholars;
you are the shining beacon to all of us. So what do we do? What is the strategy to get more
involved, given what you all described today as one part of it? And the second is, if we go
down the bright line thatis one of the solutions Marc, what you did not mention in the
opening washat the ruling wagretty significantulesi it took alot of work. It did not just
happen; it took a lot of work to get to the point where there is a satisfactory set alidoées
just haopen How do we go through that today? Do you go through that today?

Greg, | do not necessarily agree to yowdd idea. Congresould be in the session
and he was on [indiscernible] lobby or referendum. | mean, how do we gaglttrosi if you
are arguing for a bright line test for both parts? What do we do and then how do you get
through that bright line te®t

Greg Colvin: One thing | think we could do is invest some scholarship in the whole
guestion of tax sulidy because, actually, the more | think about it and try to live with the sense
that my clients are getting a tax subsidy, it kind of doesneatta reality test. Most churches
- oh, I will not say most churchesbuty e a h, ¢ hur c h e sypicdlly soryautdo nbti | e
really know whether they have an eofdthe-year profit that would otherwise be taxed.

Certainly, they have the benefit of tdeductible deductions, but | do not think anyone is
suggesting now we are crossing the line between brand state that we are giving some great
subsidy to those that are engaged in religious activity through the tax code.

There is another theory, the definition of income theory. Boris Bitker and others have
advanced it some time ago and what it really $ayise reason we have these tax exemptions is
basically we do not want to coua$ taxable income, money that an individual has decided not
to keep for themselves and use to pursue their owsingeiest. And that when someone
makes a contribution dnt could be to a (c)(3) or a (c)(4)but to the public interest in some
way we disregard it for purposes of taxing them. That is another way of getting to the same
place of believing that when you make such a contribution you can take it off yohbletaxa
income without saying the government is subsidizing those organizations.

You can still say the government has to decide which organizations qualify to be public
interestedand which can receive these amounts of income that otherwise b@tactable to
you. So they still got a border patrol function, but maybe it is a different function; it is not a
function that is protecting the fedefedc; it is a protection of the integrity of those public
interested organizations attten it becomes kind of like disease control. And which it is fair to
ask what is admlthy norprofit tax exempt public institution to which when you give money,
we can feel like it is being given without s@ifterest? And there is where the amnlitig lies.

We are so ambivalent about whether political activity is in the public interest or whether
it is selfinterested, and it runs all the way through the 527 and other ways in which we have
treated amounts of money that people give for politicserdlused to be a tax credit that you
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got for up to a hundred dollars that you give it to a candidiatihe same tax system that
penalizes (c)(3)6s for giving anything to car

Karl Sandstrom: Well, first, let me make a little footnote that theoreisvas removed
T too manypeople cheatd They did not make a contribon.

Now, to me it strikes me rather strange, this tax subsidy argument, the way it is
imposed. | have been audited by the IRS. | went in; no one threatenedablat ma@ longer
work if I didn@ passthe audit. What tby threatened me withias | wasgoing toowe more
taxes. So they were going to take, you knew fact, | was fortunate they owed me a larger
refund. But the question is why isgldebts penalty sitting out there if all you are trying to do
is protect, you know, revenue?

Most organizations would probably be more
might be willingto take the risk with a vagustandardif the only penalty was thgou may
have to pay taxes for those tax deductible contributions you receive for that. And what if the
contributions you received were not even tax deductible? What if we only use money that was
not deducted? Then what is the interest then in regulating the (c)(3) speech activities?

If I have a (c)(3)pot of moneythat no one has received any tax benefit by giving to me,
what 1Is the tax subsidy? Wh a ltwant te présérne thé nt er e s
nature of (c)(3)s?o0 I find that theyseeim®wba r ue i
more interestdin thatsomehow thesgroupsactually are different, that we need to look after
them; foster them as if they are small childréc)(4) is to be treated like adolescentgao,
(c)(3) to be treated like small children, that they would do dangerous things if they are not
prevented from doing so.

So we give them very broad rules to caution them, to keep them at home so they do not
cross the street into more dangerous territory. So, | think actually the solution to this is, with
respect to (c)(3)s, essentially, give them the opportunity to run the risk. Allow them to take
funds that are not tayreferred and use [indiscernible] fundghout limit. So someone
reaches theigift limit and therefore they did not get any tax benefit from contributing to your
(c)(3). You can isolate those and use them however you see fit

And | think that is the approach, you know, whielic) ( 4 ) 6 s , I think afte
this court will not try to make a distinction between political intervention and lobbying
activities if those activities are considered not political expenditures &4, they will be
consideredssue advocacy for J()s.

Marcus Owens: | think in terms of a practical appraacstruggling with this| think
the time actually is ripe for that because of the Wisconsin Right to Life decision. | think what
has to happen is a small group has to develop a rule along the lthesSettion 4911
regulations. | would see it as a regulation coming out of Section 4955 and Section 162 where
there is also @rohibition on political campaign intervention. So we could throw in (c)(4), as
well. But what it would do- | would suggest asstarting point would be that you would have
a presumption that you do not have intervention unless you have a call to action coupled with a
candidateds name or a clear analogy to a canc
And then we would bild off that and create a presumption that it is not intervention, followed
by some analysis of how you wouldthat presumption would bebuttedoy the government.
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This group would draft that proposal. | would suggest as a draft regulaticgheani
would be presented to the IRS accompanied by support from across support from across the
political spectrum and accompanied by congressional pressure. Because the IRS did not, as
you accurately pointed ott and I [indiscernible] it did not seffenerate the Section-44
regulations; it was a cragownas they say. And it would have to be the same thing.

I do not think this is an area that is really susceptible to legislation. | think we have the
legislation to give the IRS the exse to write a usable rule. What they need is the inspiration;
they need the document that they could then aal®pteir own.They will not be able to self
generate. The agency, for any variety of reasons, will not go there. So, I think thegbropo
would be over the next four to five months. Produce a rule, seek-bpeatrum support, seek
congressional support, and then pressure Treasury and IRS to adopt it before the 2008
elections.

Male Voice: I'm wondering what the reality is that willoall this to happen. Congress
is [indiscernible] some lobbying [inaudible] lobbying reform, which seems to be basée
Democr at s dhabjiteto masseforna. d think that a lot of the (c)(3) groups aré¢hat
will be affected by this might be peeived as beingotential enemies of thBemocratic
majority. Republicans might Heostileas well. What is the congressional strategy on this?

Karl Sandstrom: | think part of the congressional strategy would be that someone who
represents,te6 s s ay, --tsdmeonedNVhAr€oResents other churches; someone who
represents the more conservative churches and say that they should not have to run the risk of
losing their taxexempt status. But the risk of these audits and the costs assodiatiéd-w
that regardless how you conclude it should be defined that the risks are too great-and you
well, theNAACP i whenyou look at who is t€hairman othe Ways and Means Commitiee
you might be able to have some influence.

Givent h e c¢ h aecordro@athe8esissues and on issues related to NAAGE.
some of the others, | woulshy,areon that committee- other senior members from different
communities.So and then | think many of the churches who have more conservative
philosophies hae a deep and abiding interest. And then if that is joined by issue groups,
(c)(3)s throughout the political spectrum, saying, going to Congress with a common preposal
| think that will be the strategy.

Male Voice: Yes. But what is your sense thembét thefinal statewould look like?
Because it seems like you look at the guidance that is available to us now, | think there is a very
conservative approach that even if you get more clear [sounds like] even if you get
[indiscernible] out of théRS and pass the bright line test, how are we going to have tests that
are going to actually help us do business in a different way, which | thindesasate
guestion?

Beth Kingsley: | think that is right. It is really critical that-fl mean if-- for one
t hing, |t hi nrot gdihg to bedomethingl@ifs oing to comédrom the IRS.
And then if we put together a proposal that is carefully thought out, you can avoid this sort of
thing they might come up within their own. And irtk it is really important to organize
around it. | think there is a broad coalition across the political spectrum that has come together
in the past in support of nonprofibeech right@and that probably could be mobilized again.
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Marcus Owens: | thinthe starting point is to remember that the prohibition is a
statutory rule, albeit, one based on common law, and opposing it is a constitutional way of free
speech. So it seems to me the safe harbor or the standard has to start from the presumption that
it should err on the side of permitting the speech. And | think the government, the IRS and
Treasury Departmefitwhatever the administration and this is a nonpartisan approach to
interpretation by the executive branch has been to err on the side of fiwahitmt on the side
of free speech. There has been a failure to really come to grips with that falcdgethe
ideaoft axation with representation and | think T
fundamentally, you have to come to gripshwtihat and once they do, once they can accept this
of that, then it is easier to wrigerulelike that.

Karl Sandstrom: | would like to say I'm big in reducing the instances that you get
capital punishment. | think capital punishment should beried for terroristand if you
make a good faitfjudgment that this was permitted activity, the penalty should be that you only
would pay, in fact, to the government [indiscernible] the tax subsidies. You should not have to
run the risk ingoing out of bukess. | mean, you should reitut dowrthis wonderful church
on Pasadena because of what the preacher, in his passignast preach¢saidin hisa
passionate sermon.

Male Voice: But does that speak more to [inaudibfenediate sections?

Karl Sandstrom: | think that the sanction should be similar to what would be done in
the tax code in the profit area, | think. If | mistake a business deduction, the result is | do not
have to give up my occupation. | have to payetax. | mean, | have to pay a penalty
associated with that additional tax, but | do not have to give up my occupation.

Greg Colvin:Karimakesa eal |y did point because when
162(e), which is the portion of the code degwith business expenditures for lobbying and
political activity, there is that kind of scalability where to the extent that you are making
expenditures for lobbying and political activity, that does not qualify for the business
deduction. So if the ammt of your subsidy disappears when yoakethose kinds of
expendituresThat does not exist in the charitable area; it is a-feakkind of test.

But what is intriguing about looking at things the way it is done for business is that it
will eliminate the necessity to be continually setting up these diffdeerstatus organizations.
If you could have a single organization that could engage in these activities with money that
was not coming from deductible sources, you would not hagettup aeparatec)(4) or even
aseparates27; you would report on a single 990 to the IRS what you did and how you paid for
it, and it would not have to have a separate corporation in this house of tandem affiliates. You
know, | would love to participat® a short crash project be@®2008 to gt a better standard
And | have done those kinds of thingst necessarily directed toward the next six months, but
through the ABA-- some projects in trying to get better guidance. And I think we are facing a
couple of difficulties in doing that before the 2008 election.

One is that, the decision was just made basically taking away what had been a test that
indicated what was and wastracceptable election activitythe electioneering
communications prohibition ndi cating | think more of a | i mi
matters of expressed advocacy. In that environment, it is going to be tough to define a standard
that sweeps in more activity than the expressed advocacy standard and it has been tried in
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numeous occasions and it is difficult to pass those other tests under McCain, Feiagold
promote--

Female Voice: Support, attack, oppose.

Male Voice: Promote, support, attack, oppose; another way of looking at what it is you
are saying abowt candidate and whetherif it is not an expressed advocacy, it still would
cross a |ine. I think Marcds i dea-amfthaa pr es
some way in which you are connecting actod candidates is the right apprdaddut to try to
advance in this environment a sense that there is a separate tax standard that is more punitive
than the standard that the Supreme Court just lookésigding to be toughAnd it may take,
as it often has, going through an election cyal# the existing removal of restraints to see
whether people feel there is such a level of abuse that now we know what we have to do to fix
it.

The other thing that | think makes it difficult right now is that the IRS, at long last, after
25 years did pubut a pretty log revenue ruling which is predential and addresses a the
number of the issues about what is or is not political intervention. Granted it was not a bright
line; it is a multifactor test. But it is something more than what we had bafidréhere might
be some desire to let thabrk through an election cycle to see whether it is truly inadequate.

So, | think those are some difficult things to consider as you decide when you might put
forward a safe harbor or a presumption ralthough hat has never stopped me before. And
when you put these things out, they are there and they are there for the time in which it may be
right to pick it up and make use of it.

Kay Guinane: We have a question anidascone inthrough the folks on the phone
and because several of the questions have addressed the issue advocacy pralgéningnd
what that is. What about endorsing issues when you are not urging vote for a specific
candidate? But could it be interpretedhat is, a de facto endorsementitéd candidate
because they have the same positioyoas organization a the issue? Is there any relief from
the fact that the candidates may endorse your issue first anevhat if both major candidates
have taken position in support of your issueoeBthat make difference?

Beth Kingsley: That highlights a problem o the faatstcircumstances test. We do
not know. It depends on the issue; it depends on the ways. 1 think, you know, Karl talked
abaut the problem of is it a fatampaign issue. What if-t if this is my issue, this is what |
have been doing for 20 yeaes)d itis hard to know when your commentary on that issue
becomes a problem because of the way it is being talked abibetrace. But IRS does say
that if you have distory on the issue and a history of similar communications, those are good
factors. But we are in this multifactor test.

Greg Colvin: I f you have to deal somet i me
candidates for being an ACLU carchrrying member think that would jusfy the ACLU in
taking some public stand on the credibility of being a member of the ACLU. It has happened
to Planned Parenthood; it Haappened to a number of groupghink if that is how you have
been drawn in to the plib sphere, you should have greater latitude than if you are the one
taking the initiative to try to have the candidates define themselves on your issue. But that is
just trying to interpret the facts and circumstances.
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Karl Sandstrom: | represent a céeipf organizations who are very involved in
environmental issues; new organizations who think the time is right to push the issue and push
it into the campaign. It is somewhat ironic; they were successful at that because they knew
they cannot speak on iSo, they are actually able to make global warming the major issue next
year because they have no track record. They are essentially barred from talking about it.
They are being created specifically for the purpose of assuring that this is de eésdiom
year. They think it is a critical issue. Why would we any way mute them? In particular, we
talked about- when the Supreme Couslks abouthis is a sign of a healthy political system;
not an unhealthy one.

Kay Guinane: Any more questie from the audience? | have a hypothetical situation
just to throw outherethat | think illustrates some of the problems we have and see if you have
any ideas that mightrpbally work our way out ofn trying to craft a bright line rule.

This wholequestion of how positions on issues are valid and basic values that a
charitable religious organization may have can enter into its discussion of public policy issues
and the way that it urges other people to view public padisyes.Vision America has
announced this year, which is not an election year, a big voter registration drive. They are
recruiting patriofpastors to help get people engaged in the election process and paying attention
to it. They wanthe values that they see are important as something that is reflected in the
debateon the election and similar to the groups that are trying to get global warming into the
debate.

Because their particular values may seem to be more identified withotiieal party
or candidatethan anotherdo theyhave to hold bek in articulating those valugsAre there
ways that we can tell them they can promote those valitbsut intervening in an election or
supporting or voing a particular candidate?

Marcus Owens: | think there is-al would like to step away from the specifics of your
example because | think there really is an interesting factual question as to whether you do not
have an example of churches using tdeiductiblemoniesin political campaigns there, and
talk about just the idea of issue advocacy and discussion when that same issue is also present
legitimately in the charitable, religiouand educational sector, and has been historically and is
also deeply embedded in the political campaign and how you can even talk about that issue.

And | think that highlights the absurdity of the current IRS approach, which is, frankly,
that discussion of issues is itself indicative of political campaignveieion. And that has
been the statement leadirgn the letters of two of my clients announcing their IRS aunlit,
theaccusorystatementttc r i t i ci sm of the governmentds pol.
criticism of t he iicalcampdigeintéen&sioni deas was pol

Now, the salient issue was the war in Irag. And | have clients for whom one of their
deeply held religious beliefs is fAThou shal/l
in favor of war. Ones- there is a pdtical candidate, John McCain, who has come out in
support of the war in Iraq. There are other candidates who had come out against the war in
l ragqg. How does one talk about oneds religiol
other people? Howoes one talk about the war in Iraqg from the standpoint of public policy and
what is going to happen next week and next month without regard to the political election when
that same issue is itself now a divisive issue? There are candidates stroagty iand
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